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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 7690

J. J. O 'ROUEKE^ PETITIONER

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATES BOARD OF TAX APPEALS

BRIEF FOR THE RESPONDENT

OPINION BELOW

The only previous opinion in this case is the

unreported memorandum opinion of the United

States Board of Tax Appeals (R. 11-12).

JURISDICTION

This appeal involves a deficiency in income tax

for the fiscal year ended January 31, 1930, in the

sum of $791.40 and is taken from a decision of the

United States Board of Tax Appeals entered May

18, 1934 (R. 13). The case is brought to this Court

on a petition for review filed August 17, 1934 (R.

14-17), pursuant to Sections 1001-1003 of the Rev-

(1)



enue Act of 1926, c. 27, 44 Stat. 9, 109, 110, as

amended by Section 1101 of the Revenue Act of

1932, c. 209, 47 Stat. 169.

QUESTION PRESENTED

The only question presented for review is

whether the Board erred in computing the peti-

tioner's income-tax liability for the year in issue

upon the basis of the single joint return of the peti-

tioner and his wife instead of upon the basis of his

separate income.

STATUTES AND REGULATIONS INVOLVED

The statutes and regulations involved are printed

in the Appendix, infra, pp. 16-18.

STATEMENT

On March 11, 1930, the petitioner filed an indi-

vidual income-tax return for himself and his wife

with the Collector of Internal Revenue at San

Francisco, California, covering their income-tax

liability for the fiscal year ended January 31, 1930

(R. 27). Upon audit the respondent made certain

adjustments to the income reported and asserted a

deficiency of $791.40, from which determination an

appeal was taken to the United States Board of

Tax Appeals (R. 3). The adjustments to income

made by the respondent were not questioned on

appeal and are not in issue here. The only issue

urged before the Board of Tax Appeals was

whether one-half of certain income acquired dur-



ing the taxable period by the petitioner and his

wife as community property should be excluded

from the petitioner's income in determining his

tax liability (R. 4, 10). The Board of Tax Appeals

held that the petitioner, having filed a joint return

for himself and his wife for the period involved,

was bound by that return, and that his tax liability

must be determined upon that basis (R. 11-12).

From this decision the petitioner has appealed (R.

14-17), alleging error on the part of the Board in

finding that the return filed by the petitioner was

a joint return of himself and his wife ; in holding

that the return filed constituted an election to have

his tax liability computed on that basis; and in

denying petitioner the right to have his tax com-

puted on the basis of a separate return.

SUMMARY OF ARGUMENT

Individuals subject to the Federal income-tax

laws are required to file returns of their income and
deductions. Married individuals living together

are granted the privilege of either filing separate

returns or a single joint return of their combined
income and deductions. The finding of the Board
of Tax Appeals that the petitioner filed a joint

return for himself and his wife is fully supported

by the evidence and will be accepted on appeal.

At the time of filing his return for the period in-

volved the petitioner had every right to file a sepa-

rate return or a joint return for himself and his

wife. This right was not affected by the fact that



all or a part of the income to be reported consti-

tuted community property under the laws of Cali-

fornia; nor was his right to file a separate return

affected by the fact that the correct amount of com-

munity income taxable to him on that basis had not

been determined.

The filing of a joint income-tax return by the

petitioner constituted his election to have his in-

come-tax liability computed on that basis. There

is no authority which would permit him to later

have his liability comx^uted on the basis of a sepa-

rate return. The subsequent decisions of the courts

determining the proper treatment of community in-

come for tax purposes do not confer any right upon

petitioner to have his liability computed upon a

different basis. They only settle the method of

computing his income on the basis of the return

made.
ARGUMENT

The petitioner first assigns error on the part of

the Board in finding that he had filed a joint return

for himself and his wife for the taxable period in-

volved (R. 16; Br. 4, 25-26). Petitioner does not

take the position that the return filed was his sepa-

rate return. He merely says that he filed **neither

a joint nor a separate return ; he filed A RETURN'*
(Br. 25). Obviously the return filed must be either

a separate return of the petitioner or a joint re-
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turn of himself and his wife. It cannot conceiv-

ably be neither.

The respondent determined that the petitioner

had filed a joint return and computed his tax liabil-

ity on that basis. The Board sustained the re-

spondent on the evidence (R. 18-22, 27). Peti-

tioner's bookkeeper testified that in preparing the

return, and the petitioner testified that in execut-

ing and filing it, they had no conscious intention of

choosing between a joint return and a separate

return (R. 20, 22). It is clear, however, that they

intended to include in one return all of the family

income. This being their intention they stated on

the face of the return that it was a joint return of

husband and wife (R. 11, 20). The finding that the

petitioner filed a joint return for himself and his

wife is supported by the evidence and will not be

disturbed on appeal. Phillips v. Commissioner,

283 U. S. 589 ; Old Mission P. Cement Co. v. Com-
missioner, 69 F. (2d) 676 (C. C. A. 9th) ; Matern

V. Commissioner, 61 F. (2d) 663 (C. C. A. 9th)
;

American Sav. Bank & Trust Co. v. Burnet, 45 F.

(2d) 548 (C. C. A. 9th).

II

The petitioner next assigns error on the part of

the Board (R. 16) in holding that the filing of a

joint return for himself and his wife constituted

an election to have his tax liability computed on

that basis which precludes a detemiination of his

liability on the basis of a separate return (R. 12).



The income tax is imposed upon the net income

of every individual (Sections 11 and 12, Revenue

Act of 1928), and every individual having a net

income in excess of the statutory exemption, or

gross income in excess of a stated amount, is re-

quired by law to file an income-tax return. How-

ever, married individuals living together are

granted the privilege of either filing separate re-

turns or a single joint return of their combined

income and deductions. The privilege of filing

separate or joint income-tax returns was first defi-

nitely granted by Section 223 of the Revenue Act

of 1921, although the Conmiissioner of Internal

Revenue had been accepting returns under the 1918

Act on either basis (Btittolph v. Commissioner, 29

F. (2d) 695 (C. C. A. 7th) ), and has been continued

through all subsequent Revenue Acts. Section 51

of the Revenue Act of 1928 controls here. The

privilege of electing the basis upon which returns

are to be made may be finally exercised at any time

prior to the last date on which the returns are due.

Mcintosh V. Wilkinson, 36 F. (2d) 807 (E. D.

Wis.) ; I. T. 2535, IX-1 Cumulative Bulletin 125.

Having indicated their election by filing their re-

turns, and the date for filing returns for that par-

ticular taxable period having expired, they are

boiind by the return or returns filed, and their joint

or separate tax liability must thereafter be com-

l^uted upon the basis of such returns. Buttolph v.

Comfnissioner, supra; Rose v. Grant, 39 F. (2d)

340 (C. C. A. 5th), affirming 24 F. (2d) 115 (N. D.



Ga.) ; Morris v. Commissioner, 40 F. (2d) 504

(C. C. A. 2d) ; Anderson v. United States, 48 F.

(2d) 201 (C. C. A. 5th) ; Kent v. Commissioner, 27

B. T. A. 1055 ; Foster v. Commissioner, 26 B. T. A.

1328; Perry v. Commissioner, 22 B. T. A. 13; Sar-

gent V, Commissioner, 22 B. T. A. 1270; Ratliff v.

Commissioner, 13 B. T. A. 644; Deposit Trust &
Savings Bank v. Commissioner^ 11 B. T. A. 706,

and cases cited. This rule applies with equal force

where the statute grants to affiliated corporations

the privilege of filing a consolidated return in lieu

of separate returns. Radiant Glass Co. v. Com-
missioner, 54 F. (2d) 718 (App. D. C.) ; Lucas v.

St. Louis National Baseball Club, 42 F. (2d) 984

(C. C. A. 8th) ; Alameda Inv. Co. v. McLmighlin,

33 F. (2d) 120 (C. C. A. 9th) ; Ohio Mining Co. v.

Commissioner, 20 B. T. A. 1062, dismissed on mo-

tion of petitioner, 59 F. (2d) 1070 (C. C. A. 6th)
;

Flambeau Public Service Co. v. Commissioner, 27

B. T. A. 299.

Petitioner's argument (Br. 13-30) that he made
no election is based upon a confusion between the

right to file joint or separate returns and the

proper determination of taxable income on the

basis of the returns filed. His argument that no
right of election existed at the time the return was
filed is without foundation. The right of election

between separate returns and a single joint return

has existed since 1921. Whether all or only a part

of the community property was taxable to peti-
127597—35-
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tioner on the basis of a separate return is an en-

tirely different matter. Married individuals can

elect to file joint or separate returns but they can-

not elect the amount of community income to be

included in either return. This is a question of

law and not a question of election. If joint re-

turns are filed all the community income is in-

cluded. But if separate returns are filed the com-

munity income is taxable to the spouse legally

liable for the tax on it. Blair v. Roth, 22 F. (2d)

932 (C. C. A. 9th), certiorari denied, 277 U. S.

588 ; Roth v. Commissioner, 17 B. T. A. 1330 ; Stan-

ton V. Commissioner, 21 B. T. A. 1380; Sherman

V. Commissioner, 29 B. T. A. 616; Ames v. Commis-

sioner, 30 B. T. A. 516.

Petitioner had the same right to file a separate

return for the year involved that he now has, and

respondent could not have refused to accept a re-

turn filed on either basis. Kent v. Commissioner,

supra. If the petitioner had filed a separate re-

turn, and had erroneously included in it any

amount (whether commmiity income, separate in-

come of his wife, or other amounts) not properly

taxable to him on the basis of a separate return,

he would be fully justified in taking the position

here that such income should be excluded from his

return in determining his tax liability.

Disregarding for the moment the question of

proper treatment of community income, it is clear

that all of the elements necessary to constitute a



binding election (Br. 5, 20-21) are present in this

case. The petitioner had the right under the law

to file a separate return; that right has existed

from the beginning of the Federal income tax laws

and he must be presumed to have had knowledge of

the right ; and he made his return with knowledge

of that right and with the intention of including

in it all of the family income.

The ''election" in cases of this character is the

legal effect of the taxpayer's action in filing the

return. The filing of the joint return by the peti-

tioner constituted the "election" to have his tax

liability computed on that basis. Cf . Lucas v. St.

Louis Baseball Club, supra. The cases of Rohh v.

Vos, 155 U. S. 13 ; A. Klipstein & Co. v. Grant, 141

Fed. 72 (C. C. A. 5th), certiorari denied, 201 U. S.

647 ; In re Fitzhugh Hall Amusement Co., 228 Fed.

169 (W. D. N. Y.) ; Connihan v. Thompson, 111

Mass. 270 ; and Thompson v. Howard, 31 Mich. 309,

cited by the petitioner (Br. 5-6), fully support the

Board's decision that petitioner cannot now change

his position and have his tax computed on the basis

of a separate return. In the cases cited by the pe-

titioner, where the courts held that a prior action

did not constitute an election of remedies, it ap-

pears that the remedies were concurrent or cumula-

tive, or that no detriment resulted to the opposing

party as a result of the change in position by the

plaintiff.
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It should also be noted that the right of election

of remedies as illustrated by the cases cited by the

petitioner differs materially from the right to

choose between filing joint or separate income-tax

returns. Insofar as the income tax laws are con-

cerned, it is definitely settled that the filing of the

return constitutes the "election." If the question

for determination is whether the return filed was

a joint or separate return the intention of the tax-

payer making the return is important. Anderson

V. United States, supra; Foster v. Commissioner,

supra. But the character of the return having

been established as a joint or separate return, it is

immaterial that the return was made through in-

advertence or without knowledge on the part of the

taxpayer that he could make a return on another

basis (Buttolph v. Commissioner, supra; Alameda

Inv. Co. V. McLaughlin, supra), or was made upon

improper advice of a revenue official (Ratlijf v.

Commissioner), or pursuant to a ruling of the

Commissioner of Internal Revenue (Radiant Glass

Co. V. Comm^issioner, supra; Ohio Mining Co. v.

Commissioner, supra; Flamheait Public Service Co.

V. Commissioner, supra), or that the taxpayer was

uncertain of the correct amount of income or de-

ductions to be reported {Morris v. Commissioner,

supra), or that a joint return was filed because the

taxpayer figured he had no taxable income anyhow

(Perry v. Commissioner, supra) .

Being given a right of election, a taxpayer will

presumably choose the basis of reporting which
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would be more advantageous to him. The reasons

for requiring him to abide by his election are ob-

vious. If he were permitted to change his position

after audit disclosed errors in the return, there

would be no end of confusion in the administration

of this provision and such a change in position

would nearly always be disadvantageous to the

Oovernment. In Grant v. Rose, 24 F. (2d) 115,

118, the District Court said:

It is not unreasonable to claim a right to

substitute one form of return for the other

up to the last day for making returns, but,

after that, and especially after the returns

have been reviewed and assessments made,

there are strong administrative reasons for

not permitting the upsetting of the whole

basis of calculation.

The reasons for denying the taxpayer the right to

change his method of returning are even stronger

in a case where a joint return has been filed be-

cause that return is considered the return of both

individuals for all purposes, including the running

of the statute of limitations. Sargent v. Commis-

sioner, supra.

While the law permits the filing of joint returns,

there is no affirmative provision of the statute or

regulations permitting a later change to separate

returns. And in Morris v. Commissioner, supra,

the court said (p. 504) : "Denying this taxpayer the

requested leave to file an amended return was with-

in the requirements of the statute, and lawful. '

'
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III

Tlie petitioner's argument is based almost en-

tirely upon the ground that at the time his return

was filed, his right to divide the conmaunity income

had not been definitely established. As pointed out

above, tliis is a matter of law and not a subject of

election. There was nothing in the law or regula-

tions to prevent this petitioner from filing a sepa-

rate return and reporting in it all of the income

which he believed to be legally taxable to him.

Prior to the enactment of Section 161a of the

California Civil Code (effective July 29, 1927) tax-

payers residing in California had the right to file

separate or joint returns, but all of the connnunity

income was taxable to the husband. United States

V. Rohhins, 269 U. S. 315; Blair v. Roth, supra.

As a result of the enactment of Civil Code Section

161a certain conmiunity income received subse- i

quent to July 29, 1927, can be reported in sepa-

rate returns (United States v. Malcolm, 282 U. S.

792; Mini. 3859, X-1 Cumulative Bulletin 140),

while other community income is still taxable en-

tirely to the husband (Hirsch v. United States, 62

F. (2d) 128 (C. C. A. 9th), certiorari denied, 289

U. S. 735). But neither the enactment of Civil

Code Section 161a nor the decisions construing it

affected in any way the right of California residents

to file joint or separate returns.

It is true that the proper amount of community

income taxable to the petitioner on the basis of a
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separate return had not been finally settled at the

time his return was filed. At that time he had as

his guide in reporting his income the provision of

Civil Code Section 161a and the Commissioner's

ruling (I. T. 2457, VIII-1 Cumulative Bulletin 89)

which had been published March 4, 1929, more than

a year prior to the date his return was filed. But

this uncertainty as to the correct amount of income

taxable to the petitioner can give him no greater

right to change his position now than the taxpayers

had in all of the authorities cited above. If he had

wished to avail himself of the advantage of a sep-

arate return his return should have been filed on

that basis, leaving the correct amount of income

for future determination. Instead, however, he

adopted a course which under all the authorities

precludes him from now changing his position.

Cf. Radiant Glass Co. v. Burnet, supra.

The petitioner is mistaken in his argument (Br.

23-24) that if the community income had been

reported in separate returns and the Supreme

Court had held that he was taxable on the full

amount of community income, amended returns

would have been required. The only effect of such

a decision would have been to require the inclusion

of all comnmnity income in the petitioner's sep-

arate return, but his tax liability would still have

been computed upon the basis of his election.

Also, the argument (Br. 25) that I. T. 2457,

supra, "constituted nothing more than permission
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to make a tentative return on community basis

pending the decision of the Supreme Court " is at

best misleading. This ruling did not concern itself

with the right to file separate or joint returns under

the statute, but merely advised taxpayers that until

the question of whose the conmiunity income was it

could be divided by husband and wife and reported

in their separate returns for income tax purposes.

For the reasons stated above, it is clear that the

petitioner's argument (Br. 25-26) that he filed the

only return he was allowed to file without incurring

a penalty is likewise misleading. He had the right,

irrespective of I. T. 2457, to make either a joint

return or a separate return. If he had reported

only a part of the community income in a< separate

return, and the courts had later determined that he

was taxable on the entire amomit, the assessment

and collection of the resulting additional tax would

be no penalty. It would be only a determination

of his liability upon the basis of his return. And
contrary to the petitioner's statement (Br. 26), the

Commissioner, as well as the taxpayer, is bound

by the return filed. The Commissioner is required

to compute the taxpayer's liability upon the basis

of the taxpayer's return whether that liability is

more favorable to the taxpayer or to the Govern-

ment.
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CONCLUSION

The decision of the Board of Tax Appeals is cor-

rect and should be affirmed.

Respectfully submitted.

Frank J. Wideman,

Assistant Attorney General.

SewALL Key,

F. E. YOUNGMAN,

Special Assistants to the Attorney General.

April 1935.



APPENDIX

Revenue Act of 1928, e. 852, 45 Stat. 791

:

Sec. 11. Normal tax on individuals.

There shall be levied, collected, and paid
for each taxable year upon the net income
of every individual a normal tax equal to

the sum of the following: * * *.

Sec. 12. Surtax on individuals.

(a) Rates of surtax.—There shall be
levied, collected, and paid for each taxable

year upon the net income of every individ-

ual a surtax as follows: * * *.

Sec. 51. Individuai. returns.
(a) Requirement.—The following indi-

viduals shall each make under oath a return
stating specifically the items of his gross
income and the deductions and credits al-

lowed under this title:

(1) Every individual having a net
income for the taxable year of $1,500
or over, if single, or if married and not
living with husband or wife

;

(2) Every individual having a net
income for the taxable year of $3,500
or over, if married and living with hus-

band or wife; and
(3) Every individual having a gToss

income for the taxable year of $5,000 or
over, regardless of the amount of his

net income.

(h) Husband and wife.—If a husband
-and w^ife living together have an aggregate
net income for the taxable year of $3,500 or

(16)

I
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over, or an aggregate gross income for such

year of $5,000 or over

:

(1) Each shall make such a return,

or

(2) The income of each shall be in-

cluded in a single joint return, in which

case the tax shall be computed on the

aggregate income.*****
Civil Code of California:

Section 161a—Interests in community
property.—The respective interests of the

husband and wife in community property

during continuance of the marriage relation

are present, existing, and equal interests un-

der the management and control of the hus-

band as is provided in sections 172 and 172a

of the Civil Code. This section shall be con-

strued as defining the respective interests

and rights of husband and wife in commu-
nity property.

Treasury Regulations 74, promulgated under the

Revenue Act of 1928:

Aet. 381. Individual returns.—For each

taxable year every single person and every

married person not living with husband or

wife, whose gross income as defined in sec-

tions 22 and 116 is $5,000 or over, or whose

net income as defined in section 21 is $1,500

or over, must make a return of income. The
return shall be for his taxable year, whether

calendar or fiscal. Whether or not an indi-

vidual is the head of a family or has depend-

ents is immaterial in determining his lia-

bility to render a return. A husband and
wife living together for the entire year need

make no returns unless their aggregate gross

income for the taxable year is at least $5,000,
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or their aggregate net income is at least

$3,500. If their aggregate net income for the

taxable year is $3,500 or more, or their ag-

gregate gross income is $5,000 or more, either

each must make a return, or the income of

each must be included in a single joint re-

turn. A husband and wife living together

for a period which is less than the entire

taxable year must make a return or returns
if their aggregate gross income for the taxa-

ble year is $5,000 or more, or their aggregate
net income is equal to, or in excess of, the

credit allowed them by section 25 (e) (2).

(See article 295.) AVhere che income of

each is included in a single joint return,

the tax is computed on the aggregate income
and all deductions and credits to which either

is entitled shall be taken from such aggre-

gate income. The husband shall include in

his return the income derived from services

rendered by the wife or from the sale of
products of her labor if she does not j&le a

separate return or join wdth him in a return
setting forth her income separately. A
joint return of husband and wife may be
filed only if they were living together at the

close of their taxable year. Where one
spouse dies prior to the last day of the tax-

able year, the surviving spouse should not
include the income of the deceased spouse in

a joint return for such taxable year. For
returns by fiduciaries, see section 143 and
articles 741-746; by partnerships, see sec-

tion 189 and articles 941 and 942; and by
nonresident alien individuals, see section 217
and article 1081. See also section 53 and
articles 401-404.
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